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OSHA EMERGENCY TEMPORARY STANDARD (“ETS”)
FOR VACCINATION AND TESTING

• Applies to employers with at least 100 employees
• Includes part-time and remote employees
• If you have at least 100 employees at any time the standard is in effect, you are 

covered as long as the standard remains in effect

• Two policy options:
• (1) Mandatory vaccination for all employees
• (2) Give employees the choice to either (a) get vaccinated, or (b) undergo regular 

COVID-19 testing and wear a face covering at work
• Could mandate vaccination for certain positions and offer testing option to others



ENFORCEMENT TIMELINE
• December 5, 2021 – all requirements other than testing, including:

• Document employees’ vaccination status
• Adopt policy supporting vaccination
• Require face coverings for employees who are not fully vaccinated

• January 4, 2022
• Regular testing of employees who are not fully vaccinated



INFORMATION THAT MUST BE PROVIDED TO EMPLOYEES

• Requirements of the ETS
• Workplace policies and procedures established to implement the ETS
• Vaccine efficacy, safety, and the benefits of being vaccinated (by 

providing the CDC document “Key Things to Know About COVID-19 
Vaccines”)

• OSHA’s protections against retaliation and discrimination
• Laws that provide for criminal penalties for knowingly supplying false 

statements or documentation



SUPPORT FOR EMPLOYEE VACCINATIONS
• Paid time off for workers to get vaccinated

• Up to four hours of duty time
• If less time is needed, only compensate for amount used
• If additional time is needed, reasonable time should be granted but need not be 

compensated
• No compensation for vaccines obtained while not on duty

• Paid sick leave for employees who have side effects from the vaccine
• “Reasonable time,” e.g., two days
• Can require employees to use accrued sick leave/PTO, but if  they don’t have 

any, must grant additional



COLLECTING VACCINATION INFORMATION
• Employees must report their vaccination status and, if not vaccinated, testing 

results.
• The ADA does not preclude you from asking employees if they are vaccinated or requiring 

proof of vaccination, but you should not ask follow up questions (e.g., why they are not 
vaccinated).

• Employer must maintain roster of each employee’s vaccination status (e.g., fully 
vaccinated, partially vaccinated, not fully vaccinated because of medical or 
religious accommodation, not fully vaccinated due to lack of acceptable proof) 
and acceptable proof of full or partial vaccination

• Vaccination status and test results are confidential medical information and must 
be maintained separately from the employee’s personnel file.

• Employees who do not provide acceptable proof must be treated as not fully 
vaccinated



COLLECTING VACCINATION INFORMATION (continued)
• Acceptable proof of vaccination:

• Immunization record from a health care provider or pharmacy
• Copy of COVID-19 vaccination record card
• Medical records documenting vaccination
• Immunization records from public health, state, or tribal immunization 

information system
• Other official documentation reflecting type of vaccine, date(s) of 

administration, name of provider



COLLECTING VACCINATION INFORMATION (continued)
• Signed attestation option if above are not available:

• Employee is fully vaccinated and has lost or is otherwise unable to produce 
acceptable form of proof;

• To the best of the employee’s recollection, the type of vaccine received, 
date(s) of administration, and name of provider

• “I declare (or certify, verify, or state) that this statement about my vaccination 
status is true and accurate.  I understand that knowingly providing false 
information regarding my vaccination status on this form may subject me to 
criminal penalties.”



MANDATORY VACCINATION POLICY

• Require vaccination of all employees, including all new employees as 
soon as practicable, except those:

• For whom vaccination is medically contraindicated
• For whom medical necessity requires a delay in vaccination
• Who are legally entitled to a reasonable accommodation due to a disability or 

sincerely held religious belief, practice, or observance that conflicts with the 
vaccination requirement



OSHA’s PREFERENCE FOR VACCINATION

• Reduces risk of severe illness or death
• Likely reduces the number of employees who will have to be removed 

from the workplace due to a positive test
• Less administrative burden than implementing the testing and face 

covering alternative



EMPLOYEE OPTION POLICY

• In general, employees who are not fully vaccinated must:
• Be regularly tested for COVID-19
• Wear a face covering when at work

• Fully vaccinated employees, as well as certain employees whose risk of 
exposure is low due to their work environment, are exempt from the 
testing and face covering requirements

• New hires must either be fully vaccinated before starting work or provide 
proof of a negative COVID-19 test within seven days before entering the 
workplace for the first time.





TESTING REQUIREMENT FOR EMPLOYEES WHO ARE 
NOT FULLY VACCINATED

• Employees who report to the workplace at least once every seven days must:
• Be tested for COVID-19 at least once every seven days; and
• Provide documentation of the most recent COVID-19 test result no later than the 7th day 

following the date of their last test result
• Employees who report to the workplace less frequently must:

• Be tested for COVID-19 within seven days prior to reporting; and
• Provide documentation of the test result upon returning

• Employees who do not provide proof of a test as required must be excluded from 
the workplace until they do so.

• EXCEPTION: Employees who have had COVID are not required to test for 90 days 
after their positive test/diagnosis



TESTING REQUIREMENT FOR EMPLOYEES WHO ARE 
NOT FULLY VACCINATED (continued)

• Test results must contain:
• Information that identifies the employee (e.g., full name plus at least one 

identifier)
• Specimen collection date
• Type of test
• Entity issuing the result
• Test result



TESTING CONSIDERATIONS
• What kind of testing will you accept?

• Third-party
• On- or off-site?
• What is their capacity?
• What are their hours/procedures?
• What kind of tests do they administer and how quickly will you receive results?
• What is the cost?

• At-home – must be observed by the employer or an authorized telehealth provider 
(cannot be self-administered and self-read)

• On what day(s) should tests be taken/results submitted?
• How will results be reported/maintained? (The ETS requires that they be 

retained by the employer and treated as medical records.)



TESTING CONSIDERATIONS (continued)
• The ETS does not make employers responsible for the cost of testing, 

BUT other laws likely do:
• KRS 336.220 – employer cannot require employee or applicant to pay the cost 

of a medical examination “required by the employer as a condition of 
employment”

• Cannot require employees to pay for testing if the cost would reduce their 
average wage below the minimum wage

• If testing is done in connection with a reasonable accommodation, the 
employer must pay unless doing so would pose an undue hardship

• Under the FLSA, if testing is done during the workday, the employer 
must pay for time spent taking the test.





FACE COVERING REQUIREMENT FOR EMPLOYEES WHO ARE 
NOT FULLY VACCINATED

• The ETS defines what types of face coverings are acceptable
• Face coverings must fully cover the nose and mouth and be replaced when wet, 

soiled, or damaged
• Face are coverings required when indoors and when occupying a vehicle with 

another person for work purposes
• Face coverings not required when:

• Alone in a room with floor-to-ceiling walls and a closed door
• For a limited time while eating or drinking or for identification purposes
• While wearing a respirator or (medical) facemask
• When the employer has determined it is not feasible or creates a greater hazard



EXEMPTION FOR EMPLOYEES WHO ARE FULLY VACCINATED

• Fully vaccinated employees are not subject to the testing and face 
covering requirements

• Fully Vaccinated means:
• Two weeks after second dose of a two-dose vaccine (Pfizer or Moderna), or
• Two weeks after a single-dose vaccine (Janssen/Johnson & Johnson)

• Boosters are not required to be considered fully vaccinated
• Must provide acceptable proof of vaccination



EXEMPTION FOR EMPLOYEES WITH LOW RISK OF EXPOSURE

The testing and face covering requirements do not apply to employees:
• Who do not report to a workplace where other individuals (e.g., customers or 

co-workers) are present
• While working from home
• Who work exclusively outdoors



REMOVING EMPLOYEES WHO TEST POSITIVE 
FROM THE WORKPLACE

• How does an employee who tests positive notify the employer?
• Can an employee who has COVID-19 work remotely?
• The ETS does not require paid leave for employees who are 

removed/excluded from the workplace due to a positive 
test/diagnosis, but are there any other policies, e.g., sick leave, FMLA, 
that apply?

• How should employees who exhibit symptoms, whether at home or 
at work, communicate that with the employer?



RETURNING TO WORK AFTER COVID-19
• CDC Isolation Guidance

• Asymptomatic employees may return once 10 days have passed after the 
positive test

• Symptomatic employees may return when all of the following are true:
• At least 10 days have passed since symptoms started
• At least 24 hours have passed with no fever without fever-reducing medication
• Other symptoms (except loss of smell or taste) are improving

• Recommendation from licensed healthcare provider
• Negative result on an NAAT test following positive antigen test, if the 

employee chooses to seek NAAT confirmation



REPORTING REQUIREMENTS
• COVID-19 fatalities must be reported to OSHA within 8 hours after the employer learns:

• (1) the employee died from COVID-19, and 
• (2) the cause of death was a work-related exposure

• COVID-19 inpatient hospitalizations must be reported within 24 hours after the employer 
learns:

• (1) the employee was hospitalized due to COVID-19, and
• (2) the reason for the hospitalization was a work-related exposure

• Work-related determination:
• If there was a cluster without alternative explanation, likely work-related
• Otherwise, evaluate the employee’s work duties and environment and determine whether it is 

more likely than not that exposure at work caused/contributed to the illness
• Type, extent, and duration of contact with other people, particularly the general public
• Other controls (e.g., physical distancing) that limited the likelihood of exposure
• Extent and duration of time spent in shared indoor space with limited ventilation
• Whether the employee had contact with anyone who exhibited signs/symptoms of COVID-19



RECORDS RETENTION AND PRODUCTION
• Records (roster, proof of vaccination, testing results) must be maintained 

while the ETS remains in effect.
• If requested by OSHA:

• Must produce policy, total number of employees, and total number of vaccinated 
employees within 4 hours

• Must produce all other records by the end of the next business day
• If requested by or on behalf of an employee:

• Must provide the employee’s vaccine and testing documentation by the end of the 
next business day

• Must provide the total number of employees and total number of vaccinated 
employees by the end of the next business day





REQUESTS FOR ACCOMMODATIONS

• Policy must include exemptions for employees who cannot be 
vaccinated due to:

• Disability
• Sincerely held religious belief, practice, or observance

• How will requests for accommodations be made?
• How will requests for accommodations be evaluated?



REQUESTS FOR ACCOMMODATIONS - DISABILITY

• What is a disability?
• Mental or physical impairment that substantially limits a major life activity, or 

a history of a substantially limiting impairment.
• If a disability is not obvious, you can ask questions or request 

verifying medical documentation
• Describe the impairment (nature, severity, duration)
• What activities does it limit, and to what extent?

• A family member’s high-risk status does not require an 
accommodation under the ADA



REQUESTS FOR ACCOMMODATIONS – DISABILITY
(continued)

• If an employee cannot get the vaccine due to a disability, you cannot 
require compliance unless the employee would pose a direct threat 
to the health or safety of the employee or others in the workplace

• The ETS is based on the premise that unvaccinated employees face “grave 
danger” as a result of COVID-19, suggesting the “direct threat” analysis would 
be satisfied

• If the employee would pose a direct threat, consider whether it can 
be eliminated by a reasonable accommodation that would not pose 
an undue hardship



REQUESTS FOR ACCOMMODATIONS - RELIGION

• Sincerely held religious belief, practice, or observance
• Generally assume a professed belief qualifies unless you have an 

objective reason to question it, then may request supporting 
information.

• Does not protect social, political, or economic views or personal 
preferences



POSSIBLE ACCOMMODATIONS

• The ETS suggests that, if an employee is entitled to a reasonable 
accommodation due to inability to get the vaccine, the accommodation 
should be either:

• Testing + Facial Covering, or
• Full-time telework

• If the employee is also entitled to a reasonable accommodation with 
regard to the face covering and/or testing requirements, consider:

• Telework
• Workplace changes (barriers, one-way aisles, limiting contact)
• Staggered shifts



UNDUE HARDSHIP

• Disability Accommodations
• Significant difficulty or other expense

• Religious Accommodations
• More than a minimal cost to the employer
• Can be either monetary or based on the burden on the employer’s business





ADA – HIRING PRACTICES

• Employers may screen applicants for symptoms of COVID-
19 after making a conditional offer, as long as it does so for 
all entering employees in the same type of job

• If an applicant has COVID-19 or symptoms of it:
• Employer may delay the start date
• Employer may withdraw the offer if it needs the 

applicant to start immediately



ADA – EMPLOYEE SCREENING
An employer may:
• Send home an employee with COVID-19 or associated symptoms or who refuse 

to comply with screening procedures
• Ask employees who are ill about their symptoms to determine whether they 

have COVID-19
• Ask employees if they have been in close contact with someone who has 

COVID-19 or related symptoms
• Require periodic testing
• Take employees’ temperatures, subject to confidentiality requirements
• Ask about exposure during travel, even if it was personal
• Require a doctor’s note certifying fitness to return to work (though doing so 

may be impractical)



ADA – WORKPLACE CONDUCT

• Employers may require employees to wear PPE to reduce transmission, subject 
to reasonable accommodation requirement

• Employers may require employees to adopt infection-control practices, e.g., 
hand-washing

• Employers may encourage telework (and telework may be a reasonable 
accommodation for high-risk employees)
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