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The First Amendment
 The

Constitution and its amendments only apply to
governmental actions.
 A public employee may not be refused employment,
disciplined or terminated for speaking out about a
matter of public concern.
 Examples:
 How public money is spent;
 How arrestees are treated;
 Safety of employees.

The First Amendment


EXCEPTIONS:
 “When a public employee speaks not as a citizen upon
matters of public concern, but instead as an employee
upon matters only of personal interest, absent the
most unusual circumstances, a federal court is not the
appropriate forum in which to review the wisdom of a
personnel decision taken by a public agency allegedly
in reaction to the employee's behavior.” McMurphy v.
City of Flushing, 802 F.2d 191, 197 (6th Cir. 1986).
 "When public employees make statements pursuant to
their official duties, the employees are not speaking
as citizens for First Amendment purposes.” Garcetti v.
Ceballos, 126 S. Ct. 1951, 1958 (2006).

The First Amendment


A public employee may not be terminated for engaging in political conduct or
supporting a political candidate. Sowards v. Loudon County, Tennessee, 203
F.3d 426 (6th Cir. 2000).


EXCEPTIONS: If the person holds one of the following positions (Political
Patronage Exception):


Category One: positions specifically named in relevant federal, state,
county, or municipal law to which discretionary authority is granted;



Category Two: positions to which a significant portion of the
discretionary authority available to category one position-holders has
been delegated or commonly held by category one position-holders;



Category Three: confidential advisors who spend a significant portion
of their time on the job advising category one or two position-holders
on how to exercise their statutory or delegated policymaking
authority;

The First Amendment


An employee may be terminated if he/she is running for
office against his/her employer so long as the termination
is only because the person was running for office as there
is no constitutional right to candidacy. However, an
employee has the right to express political opinions during
their candidacy so they cannot be terminated for their
statements made. Murphy v. Cockrell, 505 F.3d 446 (6th
Cir. 2007).

The First Amendment


The First Amendment Test:


The employee’s prima facie case:


(1) the employee engaged in protected conduct;



(2) an adverse action was taken against the employee that would
deter a reasonable person from continuing to engage in that conduct;
and



(3) there is a causal connection between elements 1 and 2 – in other
words, the adverse action was motivated at least in part by the
employee’s protected conduct. Thaddeus X. v. Blatter, 175 F.3d 378
(6th Cir. 1999).



If the employee meets his burden, then the burden shifts to the employer
to prove by a preponderance of the evidence that the employment
decision would have been the same absent the protected conduct. Mt.
Healthy City Sch. Dist. Bd. Of Educ. v. Doyle, 429 U.S. 274 (1977).



The employer must satisfy the court that the same decision would have
been made in order to prevail.

SOCIAL MEDIA AND
THE FIRST AMENDMENT

SOCIAL MEDIA
Marquardt v. Carlton, 971 F.3d 546 (6th Cir. 2020)



Facts: Tamir Rice, a 12 year old African American boy, was shot and killed by
Cleveland police officers while pointing a gun at people at a Cleveland
Recreational Center. The gun ended up being a toy. Vigils and protests
followed. Marquardt was an EMS employee for the City of Cleveland who
posted on his personal FB page “Let me be the first on record to have the balls
to say Tamir Rice should have been shot and I am glad he is dead. I wish I was
in the park that day as he terrorized patrons by pointing a gun at them walking
around and acting bad. I am upset that I did not get the chance to kill the
criminal f****er.” Marquardt did not identify himself as a city employee on
his FB page. Regardless, he was terminated by the City for violating its social
media policy. Marquardt filed suit alleging retaliation for violating the First
Amendment.

SOCIAL MEDIA
Marquardt v. Carlton, 971 F.3d 546 (6th Cir. 2020).


Held: Expressions of opinions, even distasteful ones, do not
become matters of personal interest simply because they are
phrased in the first person or reflect a personal desire. Marquardt
was not impacted personally or professionally by the Rice
shooting. Because the comments related to a “matter of political,
social, or other concern to the community”, and thus was
protected by the First Amendment. The termination was illegal.
The Court implied however that if the City had limited its
reasoning for termination to the one statement that Marquardt
wished it was he who had killed Rice, the call would be closer.

SOCIAL MEDIA
Bennett v. Metropolitan Gov’t of Nashville & Davidson Co, Tn, 977 F.3d 530 (6th
Cir. 2020).
Facts: Danyelle Bennett, a 911 dispatcher for Nashville & Davidson County,
was terminated from her position for a Facebook comment she made on
November 9, 2016 concerning the 2016 presidential election, which said:

Thank god we have more America
loving rednecks. Red spread across
all America. Even ni***** and
latinos voted for trump too!

SOCIAL MEDIA


Bennett v. Metropolitan Gov’t of Nashville & Davidson Co, Tn, 977 F.3d 530
(6th Cir. 2020).
 Her supervisor began receiving complaints about the comment, including
from constituents, and at least two employees were visibly upset at work.
Bennett identified herself as a Metro employee on her FB profile. One
constituent even wrote on their own FB page:

If

you’ve called 911 & officers don’t get there as
quickly as you need them it may not be the officer.
And it may not have anything to do with calls
around the city. In fact it may be the dispatcher that
got your call. If your skin is too dark your call may
have just been placed on the back burner.

Bennett was terminated for violating the city’s social media policy and
for bringing discredit upon her position. She sued alleging that her First
Amendment rights were violated.

SOCIAL MEDIA


Bennett v. Metropolitan Gov’t of Nashville & Davidson Co, Tn, 977 F.3d 530 (6th Cir.
2020).
Held:
Bennett’s speech was protected by the First Amendment. However, in order to
prevail in a case where the employer’s reasoning for discipline was the disruption to the
office, not just for the speech itself, Bennett was required to prove that her interest in free
speech outweighed the efficiency interests of the government as employer. In making this
determination, the Court must look to:


whether the speech impairs harmony among co-workers;



has a detrimental impact on close working relationships where personal loyalty and
confidence are necessary;



impedes the performance of the speaker’s duties; or



undermines the office’s mission.

The Court found that the speech impaired harmony among co-workers, had a
detrimental impact on working relationships and undermined the office’s mission.
And therefore held that the employee’s speech was not protected. Her termination was
upheld.

FIRST AMENDMENT

QUESTIONS?

Title VII


Title VII of the Civil Rights Act of 1964 prohibits workplace
discrimination based on race, sex, religion, color, national origin, or
sexual orientation.



Test (no matter what the allegation is):


Plaintiff prima facie case:
 He/she

was a member of a protected class;

 He/she

suffered an adverse employment action;

 He/she

was qualified for the position; and

A

similarly-situated person outside the protected class was
treated more favorably than he was. Braithwaite v. Timken
Co., 258 F.3d 488, 493 (6th Cir.2001); Mitchell v. Toledo
Hosp.,964 F.2d 577, 582-3 (6th Cir.1992).

Title VII


The burden of production shifts to defendant to articulate legitimate
nondiscriminatory reasons for its employment action. St. Mary’s Honor
Center v. Hick, 113 S.Ct. 2742 (1993). The ultimate burden of
persuasion, however, remains with the plaintiff at all times. St. Mary’s
Honor Center, 113 S.Ct. at 2747.



Once defendant articulates a legitimate, nondiscriminatory reason,
the plaintiff possesses the burden of demonstrating pretext. St.
Mary’s Honor Center, 113 S.Ct. at 2747. “A proffered reason cannot
be proved to be ‘a pretext for discrimination’ unless it can be shown
both that the reason was false, and that discrimination was the real
reason. St. Mary’s Honor Center v. Hick, 113 S.Ct. 2742 (1993).

SEX DISCRIMINATION




An employee cannot be discriminated against based on their sex.
Recently, the U.S. Supreme Court recognized that sex
discrimination includes discriminating against a person due to
their sexual orientation.
Bostock v. Clayton County, Ga, 140 S.Ct. 1731 (2020).
 Facts: Three cases were consolidated. Bostock, a county
employee, was fired by Clayton County, Georgia for conduct
unbecoming after he started participating in a gay recreational
softball league. Donald Zarda was fired by his employer when
he told them he was gay. And Aimee Stevens who presented
as a male when hired by Harris Funeral Homes was fired
when she told her employer that she planned to live and work
as a woman.

SEX DISCRIMINATION
Bostock v. Clayton County, Ga, 140 S.Ct. 1731 (2020).


Held: An employer who treats an employee different merely for
being gay or transgender violates Title VII.



Bathrooms, dressing rooms, etc. must be modified by reasonable
means to accommodate a transgender employee.

TITLE VII/HARRASMENT


In addition to preventing employment decisions based on
a protected category, the employer must also ensure that
the workplace is free of harassment based on race, sex,
religion, color, or national origin.



An employee can sue for harassment at work.



Most common I have seen --- An employee is terminated
for legitimate, non-discriminatory reasons but suffered
harassment while at work but never said anything, they
will inevitably claim they were harassed in their lawsuit
for wrongful termination.

TITLE VII/SEXUAL HARASSMENT
Two types of sexual harassment
(1) Severe or Pervasive and
(2) Quid Pro Quo

Severe or Pervasive Sexual Harassment (can be committed by a
supervisor OR co-worker) Test:
(1) That the employee was a member of a protected class;
(2) That the employee was subjected to unwelcomed sexual
harassment;
(3) The harassment was based on the employee’s sex; and
(4) The harassment was so severe and pervasive that it altered
the conditions of the victim’s employment and created an
abusive working environment.

SEXUAL HARASSMENT – IT’S MORE
COMMON THAN YOU THINK

SEXUAL HARASSMENT EXAMPLES


Grabbing, groping, kissing, fondling



Rubbing/massaging someone’s neck or shoulders, stroking their
hair or brushing against their body, invading “personal” space



Sexually suggestive comments and jokes



Sexually explicit or suggestive e-mails, letters, poems, posters,
calendars, pictures, cartoons, graffiti



Repeated requests for dates



Requests for sexual acts



Questions about a person’s sex life or experiences



Discussions about a person’s sex life or experiences



Foul or obscene language



Calling another employee “babe”, “dear”, “hun”, etc.
repeatedly

SEXUAL HARASSMENT
The mere fact that the relationship was voluntary and
not coerced is not a complete defense although evidence
of such may be relevant to determine whether the
conduct was welcome or unwelcome.
Under the pervasive harassment test, the employer is
liable if the employer knew or should have known of the
charged sexual harassment and failed to implement
prompt and appropriate corrective action.

SEXUAL HARASSMENT
Quid pro quo harassment in which the supervisor demands sexual favors
as a condition of job benefits. Test:






(1) That the employee was a member of a protected class;
(2) That the employee was subjected to unwelcomed sexual
harassment in the form of sexual advances or requests for sexual
favors;
(3) That the harassment complained of was based on sex; and
(4) That the employee’s submission to the unwelcomed advances was
an express or implied condition for receiving job benefits or that
the employee’s refusal to submit to the supervisor’s sexual
demands resulted in a tangible job detriment.

SEXUAL HARASSMENT
AGAIN --- The mere fact that the relationship was
voluntary and not coerced is not a complete defense
although evidence of such may be relevant to determine
whether the conduct was welcome or unwelcome.
Under the quid pro quo theory, the employer is held
strictly liable for the conduct of a supervisor who has
the authority to hire, fire, promote, and/or discipline
employees.


OTHER FORMS OF SEXUAL HARASSMENT
Sexual Orientation & Gender Identity Harassment


Inquiring into the sexual practices of gay, lesbian, bisexual,
transgender, or gender non-confirming individuals as a group.



Derogatory slang about a gay, lesbian, bi-sexual, transgender, or
gender non-confirming individual.



Repeatedly expressing negative opinions about gay, lesbian, bisexual, transgender, or gender nonconfirming individuals.



Any harassing activity that is directed towards an employee due to the
employee’s sexual orientation or gender identity, or that is negative
about differing sexual orientations or gender identity, can constitute
sexual harassment.

OTHER FORMS OF HARASSMENT


An employee is entitled to be free from
harassment because of their race, religion, age,
disability, national origin. All of the examples on
the previous screen are applicable:
 Derogatory

slang about an individual’s race, religion, age,
disability, national origin.
 Repeatedly expressing negative opinions about a person’s
race, religion, age, disability, national origin.
 Any harassing activity that is directed towards an employee
due to that employee’s race, religion, age, disability, or
national origin.

HARASSMENT


Importance of an having an EEO Policy and following it:



1.

Gives the employee a path to make a complaint if they feel they have
been harassed;



2.

Gives the supervisor/employer the ability to investigate and take
corrective action;



3.

If the employee fails to report and/or follow the harassment policy and
if the harassment was by a co-worker and if there was no other reason
for the supervisor and/or employer to know about the harassment, the
employer and supervisor have an affirmative defense to any allegations
of harassment.

Title VII


Filing a Charge
 An

individual who believes they were subjected to
discrimination in violation of Title VII, the ADA, and
ADEA, must file a charge with the EEOC within 300
days.

 If

they fail to do so, they cannot file a lawsuit based on
these statutes due to their failure to exhaust
administrative remedies.

TITLE VII/DISCRIMINATION/HARASSMENT

QUESTIONS?

Age Discrimination in Employment Act (ADEA)



The Age Discrimination in Employment Act of 1967 (ADEA)
protects individuals who are 40 years of age or older from
employment discrimination based on age.



Under the ADEA, it is unlawful to discriminate against a
person because of their age with respect to any term,
condition, or privilege of employment.

Age Discrimination in Employment Act (ADEA)



If an applicant over the age of 40 is not hired because of
their age or an employee who is over the age of 40 is
terminated or disciplined because of their age, he/she
will have a valid ADEA claim. It is important to consider
this issue before discipline or termination procedures are
implemented. Employees under the age of 40 may not be
treated more favorably.

Age Discrimination in Employment Act (ADEA)


Test:


Prima Facie Case:


(1) the he/she was a member over the age of 40;



(2) that he/she was the subject of an adverse employment decision;



(3) that he/she was qualified for the position; and



(4) that a younger worker was not the subject of a similar adverse
employment decision. O’Connor v. Consol. Coin Caterers Corp., 517
U.S. 308 (1996).



Once this person establishes a prima facie case of age discrimination, the
burden of production shifts to the employer to offer a legitimate,
nondiscriminatory reason for the adverse action. See McDonnell Douglas Corp.
v. Green, 411 U.S. 792, 802, 36 L. Ed. 2d 668, 93 S. Ct. 1817 (1973



If the employer meets this burden, the burden of production shifts back to
the person to show that the employer’s nondiscriminatory explanation is a
mere pretext for intentional age discrimination.

Age Discrimination in Employment Act (ADEA)


Releases in Resignation and/or Severance Agreements--- If individuals over
the age of 40 enter into an agreement to resign and/or accept a severance
and part of that agreement requires them to release their employer from a
future ADEA claim, the Agreement must meet the following conditions:


The release must be written in a manner calculated to be understood by
the employee signing the release, or the average individual eligible to
participate;



The release must specifically refer to the ADEA;



The release must not purport to encompass claims that may arise after
the date of signing;



The employer must provide consideration for the ADEA claim above and
beyond that to which the employee would otherwise already be entitled;



The employee must be advised in writing to consult with an attorney;



The employee must be given at least 21 to consider signing;



The release must allow the employee to rescind the agreement up to 7
days after signing.

AGE DISCRIMINATION IN EMPLOYMENT ACT

QUESTIONS?

Americans with Disabilities Act (ADA)


The Americans with Disabilities Act of 1990, prohibits private
employers, state and local governments, employment agencies
and labor unions from discriminating against qualified
individuals with disabilities in job application procedures, hiring,
firing, advancement, compensation, job training, and other
terms, conditions and privileges of employment.



An individual with a disability is a person who:
 Has

a physical or mental impairment that substantially limits
one or more major life activity;

 Has
 Is

a record of such an impairment; or

regarded as having such an impairment.

Americans with Disabilities Act (ADA)


A person is considered to be a qualified individual with a disability if
they can perform the essential functions of the job with or without
reasonable accommodations.



Reasonable accommodations may include, but is not limited to:





Making existing facilities readily accessible and usable by persons
with disabilities;



Job restructuring, modifying work schedules, reassignment to a
vacant position.

An employer is required to make an accommodation to the known
disability of a qualified applicant or employee if it would not impose
an “undue hardship” on the operation of the employer’s business.

Americans with Disabilities Act (ADA)


Medical Examinations and Inquiries – Employers may not
ask job applicants about the existence, nature or severity
of a disability.



Applicants may be asked about their ability to perform
specific job functions. A medical examination may be
conditioned on a job offer only if it is required for all
entering employees in similar jobs and an employee’s
medical condition is relevant to whether the essential
functions of the position can be performed.

Americans with Disabilities Act (ADA)


Test:


Prima facie case:
 he

is an individual with a disability;

 he

is "otherwise qualified" to perform the job requirements,
with or without reasonable accommodations; and

 he

was discharged solely by reason of his handicap.'" Cotter v.
Ajilon Servs., 287 F.3d 593, 598 (6th Cir. 2002).



The burden then shifts to the defendant to articulate a legitimate,
nondiscriminatory reason for the termination.



The burden then shifts back to the Plaintiff to demonstrate that
the defendants' stated reasons are a pretext for discrimination.

DRUG/ALCOHOL ADDICTION

 Alcohol/drug

addiction is not a disability
unless the person self reports or seeks
treatment.

AMERICANS WITH DISABILITIES ACT

QUESTIONS?

PREGNANCY DISCRIMINATION ACT
 The

Pregnancy Discrimination Act prohibits
discrimination related to:
Pregnancy
Childbirth
Related

medical conditions

PREGNANCY DISCRIMINATION ACT


EXAMPLES OF DISCRIMINATORY PRACTICES:


Initiating desk duty for a pregnant woman out of fear that her
baby will come to harm



Commenting on her appearance or breastfeeding or baby food or
childcare or suggesting “healthier” habits while pregnant or
commenting on child rearing



Refusing reasonable requests for accommodation for a disclosed
medical condition relating to her pregnancy



Treating her differently because of her pregnancy or because she
has children

PREGNANCY DISCRIMINATION ACT

 QUESTIONS?

KRS 344.040: KENTUCKY CIVIL RIGHTS ACT


The Kentucky Civil Rights Act prohibits discrimination based on:


Race;



Color;



Religion;



National Origin;



Sex;



Age 40 or over;



Disability; and



Smoker or non-smoker.



Burdens of proof and tests are the same as the equivalent federal
statutes.



Statute of Limitations = 5 years.

Retaliation for Filing a Workers’
Compensation Action


An employee who is injured while on the job is entitled to
file a workers’ compensation claim.



KRS 342.197 provides that “No employee shall be
harassed, coerced, discharged, or discriminated against in
any manner whatsoever for filing and pursuing a lawful
[workers’ compensation] claim.”

Retaliation for Filing a Workers’
Compensation Action


Despite the fact that the statute provides that an employee who has filed and
pursued a claim is protected, the Kentucky Court of Appeals held in 1990 that
even if a claim has not been filed yet, the employee is still protected:


Facts: Employee was injured on the job and notified his employer of that
fact. Before the employee had a chance to file a formal workers’
compensation claim, his employer terminated him and he filed suit
alleging retaliation. The employer argued that he was not protected
because he had not yet filed a claim.



Held: Under the facts of this case, the employee was pursuing a lawful
claim within the purview of KRS 342.197. To hold otherwise would allow
employers to easily avoid the statute by firing the injured employee
before he could file, a relatively easy circumvention of the statute which
we do not believe the legislature intended.

FAMILY AND MEDICAL LEAVE ACT

Family and Medical Leave Act (FMLA)



The Family and Medical Leave Act entitles eligible employees to take
up to 12 weeks of unpaid, job-protected leave in a 12-month period
for specified family and medical reasons.



The employer may elect to use the calendar year, a fixed 12-month
leave or fiscal year, or a 12-month “rolling” period. If not specified in
the employer’s personnel policies and procedures, whichever is more
advantageous to the employee must be used.

Family and Medical Leave Act (FMLA)


Employee Eligibility: To be eligible for FMLA benefits, an
employee must:
 Work

for a covered employer;

 Have

worked for the employer for a total of 12 months;

 Have

worked at least 1,250 hours over the previous 12
months; and

 Work

at a location in the United States where at least
50 employees are employed by the employer within 75
miles; and

FAMILY MEDICAL LEAVE ACT


Suffers from a serous health condition.
“Serious health condition” is defined as “a health care
provider has instructed, recommended, or at a minimum
authorized an employee not to work for at least four
consecutive days”.
The FMLA no longer requires the employee to request its use. If
the employee is eligible and informs the employer of time needed
to be off which would qualify for FMLA leave, the employer
must offer the employee the ability to use the time. Provide the
forms. The forms must be returned back in a specific amount of
time and failure to do so will generally prohibit a valid claim of
interference with the use of FMLA.




THE INTERFERENCE WITH ENTITLEMENT
TO FMLA
The

Interference or Entitlement Theory of Liability Test:
a. Employee was an eligible employee;
b. Defendant was a covered employer;
c. Employee was entitled to leave;
d. Employee gave notice of intent to take a medical leave;
and
e. The employer denied FMLA benefits to which the
employee was entitled.

Family and Medical Leave Act (FMLA)


Upon returning from FMLA leave, the employee must be
returned to the job he left or must be placed in a
substantially similar position.



Upon exhaustion of FMLA leave, if the employee does not
return to work, he is no longer protected by the provisions
of FMLA and may be terminated so long as the reason for
termination is not in retaliation for exercising his rights
under the FMLA. But be careful about ADA issues --cannot terminate for disability.

Family and Medical Leave Act (FMLA)


Prima facie case of Retaliation/Discrimination:
 He/She

was engaged in an activity protected by the

FMLA;
 Defendant

knew he/she was exercising her rights under

the FMLA;
 After

learning of the exercise of his/her FMLA rights,
Defendant took an employment action adverse to
him/her; and

 There

was a causal connection between the protected
FMLA activity and the adverse employment action.

FAMILY MEDICAL LEAVE ACT

QUESTIONS?

General Considerations


In general, employees in Kentucky are at-will, such that they can be
terminated for any reason or no reason, so long as not for a protected
reason.



If not in violation for any of the reasons we discussed previously, then
can terminate for any reason or no reason unless:



EXCEPTIONS:


Employer’s policy and procedure manual may alter an employee’s
at will status. ALL EMPLOYMENT MANUALS SHOULD STATE
SOMETHING TO THE EFFECT OF “NOTHING IN THIS MANUAL SHALL
BE INTERPRETED TO ALTER THE EMPLOYMENT AT-WILL DOCTRINE”



Statutes applicable to governmental employees alter the employment
relationship.



Does not mean that the termination letter shouldn’t provide a reason.

EXAMPLES OF STATUTES THAT ALTER THE
EMPLOYMENT AT WILL DOCTRINE


1.



2. Title VII, ADA, ADEA, FMLA, KRS 344.040, etc.
(discussed previously)



3.




4.


US Constitution (discussed previously)

Kentucky’s Workers Comp Laws (discussed previously)
Cannot retaliate
Kentucky Occupational Safety and Health Act
Cannot retaliate for a report of OSHA violation



5.

Kentucky’s Whistleblower Statute



6.

Jailer’s Statute – “with cause”

Police Officers --- KRS 15.520


Enjoyed by all police officers employed by local units of government that
receive funds from the Kentucky Law Enforcement Foundation Program
Fund.


When this statute was modified in 2018, it was made applicable to Sheriff’s
Deparments. Although there are recent opinions indicating otherwise, those
opinions address previous versions of this statute.



All Sheriffs should ensure that they follow the provisions of KRS 15.520 and
provide a hearing to any deputy sheriff before discipline can be imposed
(unless waived by the deputy sheriff).

SHERIFFS DEPARTMENT’S MERIT SYSTEM


KRS 70.260 --- Deputy Sheriff Merit Boards


Can be adopted by a County.



If not, disciplinary actions are at the pleasure of the Sheriff
(subject to all other laws discussed today).



If adopted, the Merit Board reviews all disciplinary decisions of the
Sheriff.



Hearings are to be held on written charges of misconduct initiated
by the Board or a citizen.

WHISTLEBLOWER STATUTE


No employer (state or an arm of the state) shall subject an
employee to an adverse employment decision (or even threaten
to do so) because the employee made or attempted to make a
good faith report or disclosure of a suspected violation of state
or local law to an appropriate body or authority.


“appropriate body or authority” is any person or agency that
has the authority or power to remedy or report the
perceived misconduct, including the employee’s own agency.



“Employer” includes counties and other agencies established
by the state or county. It does not apply to cities and ADD
agencies.

JAIL STAFF


KRS 71.060(2)


The jailer shall be responsible for the appointment and removal of
jail personnel, and the jailer may dismiss his deputies at any time
with cause.



If the County has a grievance procedure applicable to jailers,
he/she is entitled to grieve the discharge.



Because an employee can only be discharged for cause, he/she is
entitled to “notice of the charges against him, an explanation of
its evidence and an opportunity for the employee to tell his side of
the story.”
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